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RECEIVED
DEC 3 - 1996

FoGCi:i.1 Com~unications Commission
OffIce of Secrel.llry

Re: CC Docket No. 96-149 - In the Matter of Implementation of Implementation
of the Non-Accounting Safeguards of Sections 271 and 272 of the
Communications Act of 1934, as amended; and Regulatory Treatment of LEC
Provision of Interexchange Services Originating in the LEC's Local Exchange
Area - Notice of Proposed Rulemaking

Dear Mr. Caton:

On December 2, 1996, Alan J. Gardner (Vice President - Regulatory & Legal
Affairs), Jeffrey Sinsheimer (Director - Regulatory Affairs), and Glenn Semow (Director ­
State Regulatory & Legal Affairs) of the California Cable Television Association, sent the
attached letter via facsimile to John Nakahata regarding the Structural Safeguards Notice of
Proposed Rulemaking. Copies of the letter were also sent to Commissioner Chong,
Commissioner Quello, Commissioner Ness, A. Richard Metzger, Jr., Lauren J. Belvin,
Daniel Gonzalez, James Casserly, and Carol Mattey. Please accept a copy of this letter for
inclusion in the above-referenced proceeding.

We are submitting two copies of this notice in accordance with Section 1.1206(a)(l)
of the Commission's Rules.

No. of CoPies rec'd OJtI
ListABCOE
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Should you have any questions regarding this matter, please contact me.

Sincerely,

Enclosures

cc: Commissioner Chong
Commissioner Quello
Commissioner Ness
Mr. John Nakahata
Mr. A. Richard Metzger, Jr.
Ms. Lauren J. Belvin
Mr. Daniel Gonzalez
Mr. James Casserly
Ms. Carol Mattey
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Depanmmt e(
Reiu!atory & legal Affair!
43-i 1 Piecimont Avenue
Oakland, CaLIfornia 9461l
Telephone: 510.428.2225
F3:simHe, 510.428,0151

A1:m j. Gardner
Vice Pr esj~,=nt
Regulatory & Legal Affairs

Jeffrey Slmhe:me,
DirectOr of
Regulatory A!'fair~

Glenl'! Semow
DirectOr
Scl.tte Reaulatory Affairs

December 2, 1996

John N.kahata
Senior lAlat Advilol' to
Tbe Hooorahle Reed E. Hundt
Federal CommumcadoDJ Comxaia.ion
1919 M Street, N.W.
WubJqton, DC 20554

Re: Structural SafelUudl NPRM

Dear John:

Le!la Lenton~tl.

AuiSI~flt Genenl Counsel

Jerome Pitch Candelaria
Senior Sc~ft AttOrney

Dllrtene M. Chuk
St;l(f ."~torney

C)llthi;l, W~lker
RCil.ll:ltory :'vl.:mager
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In our HeeDJ: meetiaI eODeemiDa the FCC. Structural Safesuarda
NPRM vOU re'luetled a t'urther explanation of the lepl aIlG ecoDomic
rat1ona1 lor Itrict eepar.aon between the iAterLATA operatioDi of a Ben
OperatiDa CompaDY', 272 afSIiate aDd the BOCI' local operatio ThiI
...,aratioD req~meQtwu mandated Dr Conpet. DecaUH it ~ entia! to
.chie"e the competitive outcome envilioned hv the 1996
TelecommUDicatioDi Act. While COUFal pve the BOCt aDd their
allmatet the aWlity to jomdv m&l'ket local and lone diltancel lervicet 10

that the BOC. could provide "one ltop moppinl," it foredo.cd them from
provicUaa local .em.ce1 tbIoqh their 1001 diRmce affiliates durin, it three
year truuition period. In 10 doinc, Consre•• lOucbt to halance the Deed to
curb potential ahUIel of the BOCt' local excballie market power with the
Deed to allow the BOC,' to compete on aD equal footiDl.

Noaetheleu, a number a/the BOC. have interpretecl the Act in a
manDer which Wldennine. th....cruc:tunl.epara1ioDJ ""pard.. Tbele
compmlet NIUe that Section 371 of the Act, which penuitl the joint
mubdaa of local md 1001 diatanc:e serric:e hv a BOC and itllOlll c:IiIt:ance
aftWate, actuaIlV auth0rise8 the affiliate to provide local ..mee. in
c~uaetion with Ioq diltanc:e .eMee. The. compaaiet i&N wroq.
Furd:Lermorc, it ta critical 110 both the iIltetela ofratepa."en mel compedtloD
tbM the FCC implement thit .ection of the Act a. it wa, intended by
probihidn. the BOCJ' loaa cIiRance af&1ia_ &om provicliaa local ten'icet
,. at leuc the miAbnum three Tear period eDwiolleci by tile Act.

... ~_. ,.__ .._- .._._---._-_...._---_ . ..,~



The harm 'Which will result if the operatiq companiet' lona dilunce .ffiliates are
permitted to provide local eemcel II heu iIlultnted in the ca.e of PB COM, Padic
Telail' 272 af6liate. PB COM ha. Bled for authority mCalifomia to provide local
exc:hanp le!'Vicet, inter and intraLATA lenices and dilc:rctioaarv .ervicet OD both •
facilities and reeale halle.. While PB COM claims that it wnl have AO market power in the
market for local exchanle servic:el when it besin- to provide .emu, itt .fBJiate, Pacific
Bell, certainly will. P.dS.c Ben hat almott 100% of the local excbaap market within ita
lervice territory and the lionl .hare of the mtr'aLATA toB market due to the ablencc: ot
1 plul dialina. In addition, onlV PadBc Bell baa a ubiquitoUl network within it••ervice
territory. Finally, PadBc Bell e~oy. ,uperior brand name recopitioo., and cun-nd.y hal
control of the alsipment of numben, directory liItiq. and CPNl.

If PB COM iI permitted bv the FCC to provide local exchan.e ,ervicea, it and
Pacme Bell will have a common objective- :nwdmizm, the proBta oftheir p&teDt, Pacmc
Telesis. Ba'ed upon tbiI common objective, Pacific BelllUld PB COM wnI hive every
incentive to leverale P.c:i& Bell'. market power to bendlt PB COM even if it it to

Pacific Ben'. detriment. If the FCC doel DOt maintain the striet tep....ti01l 'between
Pacific Bell and PB COM that Coapete intended, it wiD be -=emely difDeult for
Ca1i:£omia to rqulate the 1oca1 exchaDp market effeetivel,. CaMfomia will have oaly two
OptiODl~ either it can reaulate the local .ervic:es of PB COM just a, it feIU1ate. the local
service. of Pac:i6.c Bell or it can repUate PB COM Uke it would any other Dew entrant
which lacks market power. The ant alternative u untenable hecawe it would retult in
the vimlal duplication of the exiItiDI replatory framework .pplicable to PacUic BelL
The lecond altemative it not viable beeaute, by definition, it is wholly inadequate to
protect ratepayers and nalcent competition from the effects of the anticompetitive
leveralPna aiPacl:&c Bell'. market power.

In ita appJi&:ation, PB COM ..dmatel that at it will have 1 million cu.tomen after
one year and 4 m.iJ11on cu,toaIen at the end ofme yean, reprc:lentma .pprmdmately ODe
third of Pac:iB.c Bell's exiltiDc cultomer bale. lfPB COM it U.htlV resulated like other
DeW local excbanp entraDti anelia permia:ed it.elf to provide monopoly tel'Vice. either
on a fadIitie. or rel&1e bud, PB COM .Dd P.cl1ic Bell will mipate PacUic BeJI'. molt
lucrative local exchaD. cUltOmen to PB COM ;ult u PC COM'. application
demoDJtratel. Thia mipation will be to the financial detzimeat of PaciB.c Bell and the
villt auVonty of itt remainiDa cuatomen who have Htde or no competitive local exchan,e
akernadve••nd mUlt clepen.d OQ P.c:itic BeD for local .emce durina the tralUition to
compedtion. BeeaulII: Pac:f:8c B.n'. earaln.. win decline ••• retult of tbiI milt-don,
there wiD. be pretture to iDczoeue n.1O captive C:URomert or aupent univenal ecrvic:c
funde. !'U1'thermore, wobBe captive eutomere remain with P.ci6c Belland more lucratl'ft
CUltom.el'll ue intendoDa11y traDtferNcl to PB COM, PacUlc Te1e.ia will cODtiDue to
pro.per, but local competition will .uIfer.
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If PB COM ilable to provide monopoly 1ICJ'vic1:' whic.b. previoUllv were provided
by Pacific Bell mbject to price and Cott ..ieIu.nIa. PB COM will have the freedom to
pursue anticompetitive pric:iDa .tratepee whic:h will injure competition. Indeed, abient
colt and. priciDc _fepw-de, PB COM wm have mODI inc:entiv•• to offer local achaD.e
service. it obtains from the Paciilc Bell at aloH in order to aDticompetivelv leve.-8,. iu
way into c:ompet:it'k'e marketa. Moreover, ifJocal ratel or UDivertallerviee "apport are
merea..d due to Pacific Ben', revenue 10...., Paciiic Te1eait will reeeive compenHdon
for anv intentionallolle••uatained hV PB COM .s a result of anticompetitive priciq
Itratep.

finally t Pacific Ben wiU have ample incentive to provide PB COM with
pteferential eontraetl for retold Ael'Vicea in ot'der to price Iqueese competiton. TheM
contracts mal' be at low rat.. baled upon .errice volume. or tenD commitmentl to which
other competitors CaD. ftot commit. Moreover, Pacific BeD. will have litt1eiAceDtive- to
emorce iu contraets with PB COM should PS COM· fail to perform.

Despite the harm.which would retult ifthe lone~aSia. ot the BOC. are
permitted to ptovide low .errice., certain BOC. ha"". UJUcd that the Act actually
pennit. such activitv. The.. eompan1e1 cite al authority .action Zi2(s)(1) of the Act
which tets forth d1e coodiciom under which the DOC,' 10111 distance afSliatet mal'
"market and ..U" local ezc:hal1le Iet'Vicet. However, tbe.e compaDie. haw
miliDterpreted thiI eeetion of the Act. Section 212<1)(1) doe. Dot permit the 272 aSlin••
of the BOCa to JoiDdy provide loCal aDd 10lIl diltance Hl'Vice•• Rather, it Fve. them oaly
the ability to jointly market theM ,ervicft. This ia readily apparent when one reads
section 272{IIXl) in co~uDctionwith Z72(1l(2). Section 27Z(iX2) .tate. the followm,:

A BeU ope.ratiAI company mal'" Dot marker Or ••ll interLATA terVi.cc.
provided by lID afSliate required by this ICCtiOD within aDy of 1tI in-rqion
Stat_ u.a.til.uch COmpafty 11 auth.orized to Pft'vide interLATA services in
luch State under .edon 271(d).

If "market and .ell," in thU .eetiOll meant that the operatin, company could
actually provide the loDe diltance .emce. of it. al61iate, the .truct'uraJ eeparaaoD
proviaionJ of the Aet requirial a aeparate lone &tmce affiliate tor a minimum three year
period would be uw·niDl!.... ThUl, "market and .ell" mu.t meaD that the operatiq
c:ompanv hal the ahiUty to Jointly muket iu af6liate'.lons distance 'ervicel with ialocal
exchaDIC lCrVic:c. rather than th••bility to jointly provide th... slll'Vice•• Given the
paraIlel coaatruction of 272(1)(1) uul272UrX2). the affiliate'. ability to "market and .eD"
tlv local exchulae .el'Yicea ofthe operatiDa companv aaerted in 212(1)(1) must Ukewile
be limited to JoiDtly marketinllocal eschaa,e and Ions di.t&nce .ervi.c•• U oppoHd to
joiD.tly providiDa these tervic:et itHIf.
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Indeed, thiI conc1ueion i. fullV .upported by the Senate and Joint Conference
Reporc.The Senate Conference Report ltatel:

Section 102 requirel that to the extent a recional Bell operatin. company
enl8le. in certain bu.ineuet, it mutt do 10 throuah an entity that is
teparatlt £rom any eadtie. that provide telephone exchaqe tel'Vi.cl!•

...the aetivi'Ciel required to be carried out throqh ••epar.te lub.idiary
under thiJ action DIlly be conducted tluouch a .inaJe entity that it .epante
aDd diJtinct &om the entity proYidiDl telephone e:ll'chanle service.

The activitiel that mwt be .eparated £rom the entity providiDa telephone
ezcblUlle .ervice include telecommunic:atiOI1l equipment manutacturinl
and mterLATA te1ecommunic.tiom•...

1995 Senate Report at 22.231

While the Senate .tated uneCl'dvocally that the 10111 diJunce operatioDt of the
BOC. mUlt be .trueturally eepante from "any entitiea" providiDlloca1 exchaAp terVice.,
it wa. clearly aware of "ODe ItOp ahoppinl" opportunities open to the BOC••nd their
affiliate. aDd ,ave them the more limitcdcompetitive tool of joint marketina. In the
parqraphl immediately fol1owiDl..tbo.e cited above, which mandate ..pantiOD between
the BOCa local and lona distance operatioDl, the CoDference Report .tate'l

The Committee believe. that the ability to bundle telecommunicationl,
iDformation, and cable lel'Yice. into ••mpe p.ckaae to enate "one .top
thoppiq" wW be •••!incant competitive marketi.al tool. A,. re.u1t and
to provicle parity amoD, cOIDJ'ednl mdWltry ••eton, tbe Committee ha,
included reltrictioaa 011 joint marketills certain .ervice. both in lection
2.52(d) aDd in DeW tedious 255('b)(3). Undet .ubtec:tioD 25Z(d) of thiI
teetioD the Belloperatial companv entity that provides telepbooe excbe"le
emce IDay not jointly market the teMC. required to be provided throup
• teparate IUbeidiary with telephone exchaqe tervice in an area until that
compmv II authorized to provide interLATA 'ervice under Dew teetion
255. la. adcllticm,. aeparate aubtidimy required under thiI,ec:tion may Dot
jointlV market ita .emcee with the telephone exc:banle tervice. provided

1. TheJoilltComtreac. Committee l\opoft adopted mil portion of the Seaate vetlioo of the
Aa witll without modiScauOll. See Joiai lleport at 15%.



by itt aifiliated Bell op..atina compU'Y UDln. neb entity all.0W't other
unaf6J;.eted eatiti.e, that offer the .ame or .iaWar .ervice. to thote that 11ft

offered hy the aepuate .uh.idiary to aleo market it. telephone excha:qe
terVicea. Id.

In permitting the BOe. and theit 1001 clittanc:e aSl.iatee to jointly market loea! and
10na diltaa.ce .ervice. hut not to joiDtly provide thee .ervice., Conpeu ttruu the
appropriate balance between the neecl to curb potential shu... of market power ltv the
BOCt and the need to live the BOC. the .hiHty to provide "one atop .boppiDc."
Conaret_ pvc the BOC. the ability to provide "one Itop ahoppJna" tbroush joint
marketinl UTaDlemeati. At the .ame time, CODFMI required throush ttnlcanal
leparatioD that the BOC. remain the providers of local excbanp aemee. '0 that their
lonl distance .ftUiatea could not creme .kim the operaq companiel' teVeSluei. In
addition, bec.ute the BOc. remain the pI'Oviden of local awnse lC1"\'icel, theae
1Ct'Vice. remaitI. .ubjeet to the price aDd cOlt rep1au011l1eceal&rv to dctet croll eubtid.,
and other anticompetitive behavior duriDa the tnntitioo to a competitive market. ThUI,
the FCC .hould implement the Act .. it wu Urtended by prohibitiDa the 1011I diltaac:e
afSliatet of the BOC. from provicW1a local exchaqe .ervica other than tluoup • joint
marketinl ar1'IInp:ment with the BOC iueH.

AlanJ. GlatS.
Vice Pre.ident
Regulatory & Lep! Aifain

Jef£rey SiDlheimer
Director Reptory Affairt

GlmmSem.ow
Director
State Repdatory it Lep! AffaiII

cc: Commitlioller Chcm.
Commit.ioner QueUo
Commi..iolltr Nell
Mr. A. Rk:bard Meapr
Ma. Lauren J. Belvin
M:r. Dan Gooales
Mr. Jamet L Cuterly
Ma. Cuol Matte')'
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